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Overland Property Group
c/o April Engstrom
5241 West 151st Terrace
Leawood, Kansas 66224
Phone: (785) 212-0810 Email: aengstrom@overlandpg.com

RE: 202506075

Dear April Engstrom:

Phase Engineering, LLC (Texas Department of State Health Services [TDSHS] license #10-0224)
has conducted an asbestos inspection for renovation purposes of the building materials in the
Landmark on Cypress building located at 301 Cypress Street, Abilene, Taylor County, Texas 79601.

PROJECT SUMMARY
Site Elements Comments

Subject Property Address 301 Cypress Street, Abilene, Taylor County, Texas 79601
Location Contact Jack Oduro
Date of Inspection June 17, 2025
Building Plans / Prior
Inspection Reports

Prior report provided by EHT, inspection on August 20, 2018

Known Areas Not Available
for Access

None

Inspector Name Ross Doctoroff
Inspector License # TDSHS Asbestos Inspector License 602189
Company License # TDSHS Asbestos Consultant Firm #10-0224
Number of Samples
Collected

6

Number of Samples
Analyzed

6

Number of samples
containing or assumed to
contain more than 1%
asbestos via Polarized Light
Microscopy (PLM)

3

Number of samples
containing or assumed to
contain more than 1%
asbestos that were analyzed
by Point Counting

0

Number of samples
containing asbestos but less
than 1% via Point Count
analysis

0

Number of samples
containing more than 1%
asbestos

3
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Laboratory Conducting Analysis and Method: Micro Analytical Services. (TDSHS License Number
30-0304), Methods - Polarized Light Microscopy with Dispersion Staining EPA Test Method 600/
M4-82-020; (40CFR Part 763 Appendix E to Subpart E) & EPA 600/R-93/116.

Under EPA 600/R-93/116; Interim 40CFR Part 763 Appendix E to Subpart E it is not necessary to
separate layers for point counting in the individual components are proportioned equally.

The potential Asbestos Containing Building Material (ACBM) samples collected, their descriptions,
and their locations are summarized in the following table. ACBMs that tested positive over 1% for
asbestos are shaded in yellow. Material that tested positive over 1% for asbestos via PLM, but tested
to be 1% or less via Point Count analysis are shaded in blue.

Sample
Number

Sample Description Unit / Location Percent Asbestos

See lab results, sample photographs, licenses and certifications and scope of work in the
appendices of this report.

01 12x12 floor tile (mastic) 1st floor north foyer entry Floor tile - <1%
Chrysotile
Mastic - 5%
Chrysotile

02 12x12 floor tile (mastic) 1st floor north foyer entry Floor tile - <1%
Chrysotile
Mastic - 5%
Chrysotile

03 12x12 floor tile (mastic) 1st floor north foyer entry Floor tile - <1%
Chrysotile
Mastic - 5%
Chrysotile

04 Sheetrock ceiling components
(textured)

7th floor board room <1% Chrysotile

05 Sheetrock ceiling components
(textured)

7th floor board room <1% Chrysotile

06 Sheetrock ceiling components
(textured)

7th floor board room <1% Chrysotile

Site Specific Details:
The inspection performed by Phase Engineering, LLC was a suspect asbestos containing building
materials (ACBMs) inspection for renovation purposes of the building materials in the Landmark
on Cypress building located at 301 Cypress Street, Abilene, Taylor County, Texas 79601 following
the Texas Asbestos Health Protection Rules (TAHPR) and the National Emission Standards for
Hazardous Air Pollutants (Title 40 CFR, Part 61) for any exterior samples required. This inspection
is not intended to comply with AHERA 40 CFR 763.

Site Specific Details
Item Description

The inspector was provided no historical documentation of original construction or renovations of
the building. No previous asbestos inspection reports or abatement reports were provided to the
inspector.
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Site Specific Details
Item Description

The sampling protocol followed for this inspection was intended for renovation purposes of the
building materials in the Landmark on Cypress building located at 301 Cypress Street, Abilene,
Taylor County, Texas 79601.
The building consisted of vinyl tile flooring and sheetrock ceilings.
The first-floor flooring types appear to be installed onto concrete and the upper-floor flooring
types appear to be installed onto wood.
Any other suspect material found during renovation that was not sampled during this inspection is
to be considered ACBM until tested.
The mirrors within the building inspected appeared to be hung to the sheetrock walls. During the
course of renovation, any suspect material observed behind mirrors (black mastic) or behind any
observed ceramic tile is to be considered ACBM until tested.
No roof materials were sampled as part of this inspection.
Areas behind walls and above ceilings were observed for suspect ACBMs where possible. Phase
Engineering, LLC does not warrant that all suspect ACBMs above ceilings, under flooring, and
behind walls have been identified.
The specific square footage of each homogeneous suspect ACBM area is not included as a part
of this limited asbestos inspection.

Although Phase Engineering, LLC uses trained and licensed inspectors in attempting to locate and
identify materials potentially containing asbestos, Phase Engineering, LLC does not warrant that all
materials containing asbestos have been identified. It is possible that there are materials containing
asbestos that were not found because they were not visible or accessible to the inspector, or
for various other reasons, were not sampled. Moreover, it is possible that the actual quantities of
materials will differ from the quantities of materials estimated during this survey.

Samples taken are categorized as either friable or non-friable. The term friable refers to the ease
with which the material can be crumbled or made to produce dust using hand pressure alone. For
example, ceiling tiles are generally considered friable, while floor tiles are generally considered
non-friable. Sheet rock wall materials are considered friable when damaged and non-friable when
intact. The condition of the materials sampled is also categorized as good, damaged or significantly
damaged.

A construction material is considered to be an ACBM if it is composed of more than 1% asbestiform
components.

Findings:
The results found during the asbestos inspection indicate that the following suspect ACBM(s)
contain more than 1% asbestos. The material found to be an ACBM is summarized in the following
table:

Type of Material Approximate Location of ACBM
Friable /

Non-Friable
- Condition

Asbestos %
and Type

12x12 Floor tile (Mastic) 1st floor north foyer entry Non-Friabl
e - Good

Mastic - 5%
Chrysotile
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Type of Material Approximate Location of ACBM
Friable /

Non-Friable
- Condition

Asbestos %
and Type

12x12 Resilient floor tile
(white with brown
streaks)

3rd floor Non-Friabl
e - Good

Floor tile - 10%
Chrysotile
Mastic - 10%
Chrysotile

1x1 Adhered acoustic tile
and mastic (brown)

2nd floor Non-Friabl
e - Good

Mastic - 2%
Chrysotile

1" TPI 5th and 7th floor Non-Friabl
e - Good

Mastic - 10%

1" TPFI 3rd, 5th and 7th floor Non-Friabl
e - Good

Mastic - 10%

12x12 Resilient floor tile
(white with brown
streaks)

3rd and 4th floor Non-Friabl
e - Good

Floor tile - 3-5%
Chrysotile
Mastic - 5%
Chrysotile

4" TPI 4th and 5th floor Non-Friabl
e - Good

Mastic - 10%
Chrysotile

4" TPFI 3rd, 4th and 5th floor Non-Friabl
e - Good

Mastic - 10%
Chrysotile

Concrete (Red) 2nd and 4th floor Non-Friabl
e - Good

Red Concrete -
3% Chrysotile
Grey Concrete -
3% Chrysotile
Mastic - 5%
Chrysotile

Composite sheet flooring
(Brown)

3rd floor Non-Friabl
e - Good

Mastic - 5%
Chrysotile

12x12 Resilient floor tile
(gray with white streaks)

2nd, 3rd and 4th floor Non-Friabl
e - Good

Floor tile - 5%
Chrysotile

Concrete (Dark brown) 2nd floor Non-Friabl
e - Good

Black concrete -
3% Chrysotile
Gray concrete -
5% Chrysotile

No other suspect ACBMs analyzed were found to contain more than 1% asbestos in the Landmark
on Cypress building located at 301 Cypress Street, Abilene, Taylor County, Texas 79601.
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Recommendations:

If the buildings are to be demolished or renovated it is recommended that any other ACBMs or
assumed ACBMs that will be disturbed be removed by a licensed abatement contractor and if
applicable, a licensed asbestos consultant. The TDSHS Demolition/Renovation Notification form
combines the requirements of the National Emission Standards for Hazardous Air Pollutants, 40
CFR, Subpart M (NESHAP) and the Texas Asbestos Health Protection Rules (TAHPR). Both of these
regulations require that written notification be submitted before beginning renovation projects that
include the disturbance of any asbestos-containing material in a facility. A notification form is
required before the demolition of a building or facility, even when no asbestos is present. This
form must be used to fulfill either of these requirements. Please call either 512-834-6610 or
1-800-572-5548 (within Texas), or your local regional office for assistance in completing this form.

If any ACBM is left in place the TDSHS may require an asbestos Management Plan in accordance
with the TAHPR, section 295.34 (h). In the event that maintenance and repair are necessary, it is
required by OSHA that anyone in contact with the disruption of these ACBMs be notified through
an onsite, up-to-date asbestos Management Plan. This Management Plan should be developed to
include emergency procedures for handling leaks, breaks, fire, etc. to ensure minimal release of
asbestos fibers into the air. This plan should also ensure that when asbestos fibers are released,
either accidentally or intentionally, proper control and cleanup procedures are implemented.

During renovation or demolition activities, care should be exercised in dealing with all construction
materials even those shown to be non-asbestos containing (this would include materials technically
considered as non-asbestos containing because they are below the one percent limit). If these
non-asbestos materials are to be disturbed work practices should be used that will limit exposure to
dust and debris. Contractors performing this work should conform to OSHA regulations outlined in
29 CFR 1926.55 (exposure limits can be found in 29 CFR 1910.1000 Table Z-3).

The Texas Asbestos Health Protection Rules (TAHPR) dated March 2003, §295.34 (c) (1) state
“During the construction of or renovation in a public building, a person appropriately licensed in
accordance with these rules, Texas-registered architect or Texas-licensed professional engineer
may compile the information from material safety data sheets (MSDS) of all products used in the
construction of the building and, finding no asbestos in any of those products, prepare a signed
written certification that he has reviewed the MSDSs for all products used in the construction and
that none of those products contain ACBM and: therefore, the building material do not contain
asbestos. This certification, together with copies of the MSDSs and copies of any previous asbestos
surveys, may be used as an asbestos survey.”

Further TAHPR §295.34 (i) states that “A person may not install building materials or replacement
parts as stated in subsection (j) of this section, in a public building unless: (1) the person obtains a
required MSDS showing that the materials or replacement parts contain 1.0% or less of asbestos; or
(2) the materials or replacement parts, according to the MSDS, contain more than 1.0% asbestos but
there is no alternative material or part as demonstrated by the building owner or contractor.” In the
event of future renovation and or demolition, further sampling may be required of suspect asbestos
containing materials prior to these activities to satisfy the Environmental Protection Agency (EPA),
Occupational Safety and Health Administration (OSHA), and Texas Department of State Health
Services (TDSHS) rules and regulations at that time. If suspect asbestos containing building
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materials (not noted during this inspection) should be found during any renovation or demolition,
these materials should be sampled for asbestos and handled appropriately following all local, state
and federal rules and regulations at that time.

If improper renovation or demolition occurs the owner is subject to a $10,000 a day fine, enforced
by the Texas Department of State Health Services (TDSHS).

Thank you for the opportunity to work with you on your environmental needs. If you have any
questions, feel free to contact us at (832)-485-2241 or 1-800-419-8881.

Sincerely,

Matt White
Asbestos Consultant
TDSHS License #105849

Ross Doctoroff
Asbestos Inspector
TDSHS License #602189
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APPENDIX I

PHOTOGRAPHIC DOCUMENTATION
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1. 12”x12” floor tile with black mastic current samples 1-3

2. Former identified floor tile ACM samples (068-070)
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3. Former identified FT and floor covering ACMs 015-017 and 059

4. Former sampled area on 3rd floor samples 025-027
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5. HA-2 ceiling material in 7th floor board room samples 4-6

6. Mastic remaining from acoustical tiles
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7. Prior identified ACM samples 047-049

8. Red concrete (056-058)
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9. Subject property

10. TSI and mastic from acoustical tiles
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11. TSI and mastic from acoustical tiles

12. TSI formerly identified as ACM
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APPENDIX II

LABORATORY RESULTS
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Micro Analytical Services, Inc. 11301 Richmond Ave. Ste.K100B♦Houston♦Tx 77082♦Phone(281)497-4500♦Fax(281)497-4517 

NVLAP Lab Code: 200618-0 TDSHS License No. 30-0341 

PLM BULK ASBESTOS ANALYSIS REPORT 

CLIENT: Phase Engineering, Inc. MAS JOB NO.: 19881-00 

PROJECT: Landmark REPORT DATE: June 23, 2025 

IDENTIFICATION: Asbestos, Bulk Sample Analysis, Quantitation by Visual Area Estimation 

TEST METHOD:   Polarized Light Microscopy with Dispersion Staining 
   EPA - 40 CFR Appendix E to Subpart E of Part 763, Interim Method of the  
 Determination of Asbestos in Bulk Insulation Samples 
 EPA - 600/R-93/116: Method for the Determination of Asbestos in Bulk Building Material 

STATEMENT OF LABORATORY ACCREDITATION 

These samples were analyzed at Micro Analytical Services, Inc. in the Asbestos Laboratory at 11301 Richmond Ave.  Suite 
K100B, Houston, Texas, 77082.  The Laboratory holds accreditation from the National Institute of Standards and 
Technology under the National Voluntary Laboratory Accreditation Program (NVLAP).  This laboratory is also licensed 
and authorized to perform as an Asbestos Laboratory in the State of Texas within the purview of Texas Civil Statutes, 
Article 4477-3a, as amended, so long as this license is not suspended or revoked and is renewed according to the rules 
adopted by the Texas Board of Health. 

The samples were analyzed in general accordance with the procedures outlined in the EPA - 40 CFR Appendix E to Subpart 
E of Part 763, Interim Method of the Determination of Asbestos in Bulk Insulation Samples, EPA - 600/R-93/116: Method 
for the Determination of Asbestos in Bulk Building Material, under AHERA, for the analysis of asbestos in building 
materials by polarized light microscopy.  The results of each bulk sample relate only to the material tested as submitted  
to the laboratory and the results shall not be used to claim product endorsement by NVLAP or any agency of the U.S. 
Government. 

Specific questions concerning bulk sample results shall be directed to the Asbestos Bulk Laboratory at Micro Analytical 
Services, Inc. 

Analyst:  Tony T. Dang 

Approved Signatory:    



Micro Analytical Services, Inc.  11301 Richmond Ave. Ste. K100B♦Houston♦Texas 77082♦Phone(281) 497-4500♦Fax(281) 497-4517 

Samples have been analyzed by the EPA Interim Method 600/M4-82-020(40CFR Part 763 Appendix E to Subpart E) & EPA 600/R-93/116. The test results herein relate 
only to the sample submitted and analyzed. This report may only be reproduced in full with the approval of the Bulk Asbestos Laboratory of Micro Analytical Services 
(MAS). The above percentages are visual estimates of area percent. MAS is not responsible for any errors resulting from improper or incorrect sampling or shipping 
procedures. These samples will be retained for a period of 30 days. Accreditation by NVLAP in no way constitutes or implies product certification, approval, or 
endorsement by NIST. Some materials, especially floor tiles, contain asbestos fibers too thin to be detected by this method.     
NVLAP Lab Code: 200618   TDSHS License:  30-0341

Analyzed by: Tony Dang Approved NVLAP Signatory: Tony Dang 
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Polarized Light Microscopy Analysis 

Phase Engineering, Inc. MAS Project #: 19881-00 
5524 Cornish St. Date Received: 6/19/2025 
Houston, Texas 77007 Date Analyzed: 6/23/2025 

Project Name: Landmark 
Field ID/ Layer # Sample Description Asbestos Asbestos      Non-Asbestos 
Lab ID Detected? Constituents      Constituents 

(Yes/No)          (%)             (%) 
01      1 Tan fibrous floor tile    Yes <1% Chrysotile    100% Other 
MAS607198 
01      2 Black fibrous mastic     Yes 5% Chrysotile      95% Mastic 
MAS607198 
02      1 Tan fibrous floor tile    Yes <1% Chrysotile    100% Other 
MAS607199 
02      2 Black fibrous mastic     Yes 5% Chrysotile      95% Mastic 
MAS607199 
03      1 Tan fibrous floor tile    Yes <1% Chrysotile    100% Other 
MAS607200 
03      2 Black fibrous mastic     Yes 5% Chrysotile      95% Mastic 
MAS607200 
04      1 White fibrous popcorn with    Yes <1% Chrysotile    20% Foam 
MAS607201 white paint       80% Other 
04      2 White fibrous gypsum with     No      70% Cellulose 
MAS607201 brown paper      30% Gypsum 
05      1 White fibrous popcorn with    Yes <1% Chrysotile    20% Foam 
MAS607202 white paint       80% Other 
05      2 White fibrous gypsum with     No      70% Cellulose 
MAS607202 brown paper      30% Gypsum 
06      1 White fibrous popcorn with    Yes <1% Chrysotile    20% Foam 
MAS607203 white paint       80% Other 
06      2 White fibrous gypsum with     No      70% Cellulose 
MAS607203 brown paper      30% Gypsum 







































































































































APPENDIX III

LICENSES AND CERTIFICATIONS
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APPENDIX IV

AGREEMENT FOR SERVICES
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AGREEMENT FOR PROFESSIONAL ENVIRONMENTAL CONSULTING SERVICES 

Section 1 – General Terms and Conditions 

1.1 Definitions 

“Agreement” means this Agreement for Professional Environmental Consulting Services. 

“Party” (or collectively, “Parties”) means Phase and Client, unless expressly stated otherwise in this Agreement. 

“Phase” means Phase Engineering, LLC
“Engagement Letter” the instrument delivered by Phase to the Parties 

“Services” has the meaning set forth in Section 1.2 below. 

Any capitalized terms not otherwise defined in this Agreement have the meanings given to them under the Engagement Letter. 

1.2 Services 

The professional environmental consulting services to be provided by Phase for the Client are set forth in the Engagement Letter, and such 
services, including subsequent services, changed, altered or additional services are hereinafter called the “Services”. 

1.3 Standard of Care 

Phase shall perform the services under this agreement with that degree of care, skill and diligence generally accepted as typical of the industry in 

the performance of such services as contemplated by the Agreement at the time and location such services are rendered. Phase shall 

employ only competent staff and sub-contractors who will be under the supervision of a senior member of Phase's staff.   

1.4 Rights of Entry, Site Information and Utilities 

The Client shall provide right of entry for Phase and its subcontractors to carry out the Services, unless specified otherwise in the Engagement 

Letter.  The Client warrants that it has furnished to Phase all information known to, or in possession or control of, the Client relating to the past 

and existing conditions of the site, including but not limited to soil and geologic data, contaminants, wastes, petroleum products, controlled 

substances, hazardous materials, and subsurface utilities.  The Client shall extend use and reliance of this information to Phase, unless stated 

otherwise and to the extent permitted by law. Such information shall be and remain confidential as between the Client and Phase and Phase shall 

not disclose same to any third party unless required by law. 

1.5 Safety 

1.5.1 Phase maintains a General Health and Safety Plan, a copy of which will be provided to the Client on written request and will fall under Section 

1.8 Subsequent Changes of this Agreement unless this service is included in the Engagement Letter. 

1.5.2 Phase shall take every precaution reasonable in the circumstances for the protection of the workers providing any of the Services.  

When required and prior to any field work being carried out, Phase shall provide the Client with a comprehensive site-specific safety plan 

for providing the Services. Such request must be made in writing by the Client prior to commencement of the Services by Phase and will fall 

under Section 1.9 Subsequent Changes of this Agreement unless included in the Engagement Letter. 

1.6 Investigations and Reports 

1.6.1 Findings: The findings of any investigation undertaken as part of the Services will be based upon information generated as a result of the 

specific scope of the Services as described in the Engagement Letter.   

1.6.2 Restoration: The Client accepts that in the normal course of the Services some damage to existing ground or other surface finishes may 

occur, the restoration of which shall be the responsibility of the client or as specified in the Engagement Letter. 

1.6.3 Investigations: The parties acknowledge and accept that unique risks exist whenever engineering or related disciplines are applied to identify 

environmental conditions and even a comprehensive sampling and testing program may fail to detect certain conditions. Because of 

the inherent uncertainties in environmental evaluations, changed or unanticipated conditions may occur or become known subsequent to 

Phase's investigation that could affect conclusions, recommendations, total Project cost and/or execution.   Changes in conditions are 

subject to amendments to the Scope of Services. 

1.6.4 Confidentiality and Reliance: Any Final Report or draft reports and the information contained therein shall be treated as confidential and, 

unless otherwise agreed to by Phase and the Client, the information, sampling data, analysis, findings, conclusions and recommendations 

(if any), may be used and relied upon only by the Client, its officers, directors and employees and professional advisors in the performance of 

their obligations for or on behalf of the Client.  Any such use and reliance shall be subject to the limitations set forth in this agreement.  In 

addition, the Client may submit any report to a regulatory authority or lender for the purpose of obtaining financing on a property. 

1.6.5 Third Party Reliance: This Agreement and the Services provided are for Consultant and Client’s sole benefit and exclusive use with no third 

party beneficiaries intended.  Reliance upon the Services and any work product is limited to Client, and is not intended for third parties.  In 

the event Phase agrees, in its sole and absolute discretion, to make the Report available to a third party not mentioned in Paragraph 1.6.4, the 

Third Party shall be required to obtain the original Clients release, sign Phase’s standard Authorized User Agreement (AUA) and pay Phase a 

fee of not less than $350.00.  Any such use shall be subject to the terms, conditions and limitations set forth in this Agreement, the Report and 

the AUA.   

1.7 Ownership of Records/Reports: 

All documents or records created or prepared by Phase in the performance of the Services are considered Phase's professional work product and 

shall remain the copyright property of Phase, subject to any reasonable disclosure request from the Client as may be necessary and for which 

reasonable reimbursement for copies is provided.   

1.8 Disposal and Samples 

1.8.1 Disposal of all wastes generated from the subject property shall be the responsibility of the Client. 

1.8.2 Phase shall be responsible for appropriate disposal of sample material and sample residuals after 30 days following submission of the 

Final Report unless the Client specifically requests otherwise. 
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1.9 Subsequent Changes 

With the consent of Phase, the Client may in writing at any time after the execution of this Agreement or the commencement of the Services 
delete, extend, increase, vary or otherwise alter the Services. The Parties further agree that such changes shall alter the Services, schedule and/or 

the costs. Any such changes shall be made in writing with reference to this Agreement, and accepted in writing by both Parties. 

1.10 Delays 

Neither Party shall be liable or penalized for delays or failure to perform its Services if the same is caused directly or indirectly by circumstances 

beyond a Party’s reasonable control.  The Client shall not hold Phase responsible for damages or delays in performance caused by the Client, acts 
of God, acts and/or omissions of governmental authorities and regulatory agencies or other events which are beyond the reasonable control of 

the Parties.   

1.11 Payment 

    1.11.1 Phase shall invoice the Client in accordance with the provisions set forth in the Engagement Letter. Except as stated in the Engagement

Letter, the Client shall pay to Phase at its corporate office each invoice within 30 days of the date of the invoice without holdback.  Interest at a

rate of 10% per year or the maximum rate allowed by law, whichever is lower, may be charged on all overdue amounts.

1.11.2 In the event of a disputed billing, only the disputed portion will be withheld from payment, and the undisputed portion will be paid.  The 

Client shall exercise reasonableness in disputing any bill or portion thereof. No interest will accrue on any disputed portion of the billing until 

mutually resolved. 

1.11.3 If the Client fails to make payment of any sum due hereunder within a reasonable time period, Client acknowledges and agrees that the 

subject Invoice will be referred to legal collections, and any amount in aggregate less than Ten Thousand Dollars U.S. ($10,000) will be 

referred to small claims court in Harris County, Texas. 

1.12 Suspension or Termination 

The Client may at any time by notice in writing to Phase, suspend or terminate the Services or any portion thereof at any stage of the Project.

Upon receipt of such written notice by the Client, Phase shall perform no further Services other than those reasonably necessary to close out its

Services.  In such an event, Phase shall invoice the Client for the portion of the Services completed and shall be entitled to payment in accordance

with Section 1.9. Once the Services are completed the Client assumes the risk of Frustration of Purpose.  

1.13 Insurance 

1.13.1 Phase agrees to carry and maintain the following minimum insurance coverages for the term of this Agreement:

Worker’s Compensation Insurance: Statutory requirement amounts 

Commercial General Liability: $1,000,000 per occurrence

Automobile Liability Insurance: $1,000,000 per occurrence for both owned and non-owned vehicles 

Umbrella Liability (including Professional Liability and Contractors Professional Insurance): $10,000,000 aggregate

1.13.2 Phase’s current Certificate of Insurance is provided with the Engagement Letter.  If the Client requests to be a named as a certificate

holder, 

this request must be made in writing to Phase prior to commencement of the Services.

1.13.3 Phase will renew the Professional Liability Insurance at or above the minimum coverage for period of two (2) years after completion of

the Services.   

1.13.4 If the Client requests that Phase increase the amount of insurance coverage or obtain other special insurance for the Project, Phase
shall endeavor forthwith to obtain such increased or special insurance at the Client's expense. 

1.13.5 Each of Phase and Client waive all claims, losses, damages and rights of recovery against the other to extent of the limits of coverage under
any commercial general liability or property insurance policy actually obtained by a Party to this Agreement (or, in the case of Phase, to
the extent obtained or required to be obtained by Phase under this Agreement).  In addition, each Party shall exercise commercially

reasonable efforts to cause to waive subrogation under its commercial general liability and property insurance policies and provide any 

necessary endorsements thereto. 

1.14 Indemnity/Statute of Limitations. 

EACH OF Phase AND CLIENT SHALL INDEMNIFY AND HOLD HARMLESS THE OTHER AND THEIR RESPECTIVE

AGENTS, EMPLOYEES, SUCCESSORS AND ASSIGNS FROM AND AGAINST LEGAL LIABILITY FOR CLAIMS, LOSSES, 

DAMAGES, AND EXPENSES TO THE EXTENT SUCH CLAIMS, LOSSES, DAMAGES, OR EXPENSES ARE LEGALLY 

DETERMINED TO BE CAUSED BY THEIR NEGLIGENT ACTS, ERRORS, OR OMISSIONS.  IN THE EVENT SUCH CLAIMS, 

LOSSES, DAMAGES, OR EXPENSES ARE LEGALLY DETERMINED TO BE CAUSED BY THE JOINT OR CONCURRENT 

NEGLIGENCE OF Phase AND CLIENT, THE PARTIES SHALL BEAR LIABILITY IN PROPORTION TO ITS OWN

NEGLIGENCE UNDER COMPARATIVE FAULT PRINCIPLES.  NEITHER PARTY SHALL HAVE A DUTY TO DEFEND THE 

OTHER PARTY, AND NO DUTY TO DEFEND IS HEREBY CREATED BY THIS INDEMNITY PROVISION AND SUCH 

DUTY IS EXPLICITLY WAIVED UNDER THIS AGREEMENT.  CAUSES OF ACTION ARISING OUT OF Phase's SERVICES

OR THIS AGREEMENT, REGARDLESS OF CAUSE OR THE THEORY OF LIABILITY, INCLUDING NEGLIGENCE, 

INDEMNITY OR OTHER RECOVERY, SHALL BE DEEMED TO HAVE ACCRUED AND THE APPLICABLE STATUTE OF 

LIMITATIONS SHALL COMMENCE TO RUN NO LATER THAN THE DATE OF Phase's SUBSTANTIAL COMPLETION OF

SERVICES ON THE PROJECT. 

1.15 Limitation of Liability. 

1.15.1 Notwithstanding any other provisions contained herein, it is understood and agreed that Phase’s liability to the Client for all claims arising out

of this Agreement, or in any way relating to the Services, will be limited to direct damages and/or to the specific performance of any Services 

not meeting the Standard of Care set forth herein and such liability will, in the aggregate, not exceed the sum of the coverages shown on 

Phase's Certificate of Insurance in effect at the time of the claim.

1.15.2 No claim may be brought against Phase more than Two (2) years after the Services were completed under this Agreement, or as negotiated

between Phase and the Client.
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1.15.3. TO THE FULLEST EXTENT PERMITTED BY LAW, THE TOTAL AGGREGATE LIABILITY OF Phase (AND 
ITS DIRECTORS, EMPLOYEES, AGENTS AND AFFILIATES ) TO CLIENT AND THIRD PARTIES GRANTED RELIANCE IS 
LIMITED TO THE GREATER OF $50,000 OR Phase's FEE FOR ANY AND ALL INJURIES, DAMAGES, CLAIMS, LOSSES, OR 
EXPENSES (INCLUDING ATTORNEYAND EXPERT FEES) ARISING OUT OF Phase's SERVICES OR THIS AGREEMENT.  THIS 

LIM 3ITA TION SHALL APPLY REGARDLESS OF AVAILABLE PROFESSIONAL LIABILITY INSURANCE COVERAGE, 

CAUSE OR THE THEORY OF LIABILITY, INCLUDING NEGLIGENCE, INDEMNITY, OR OTHER RECOVERY; PROVIDED, 
HOWEVER, THAT THIS LIMITATION SHALL NOT APPLY TO THE EXTENT OF ANY AVAILABLE COVERAGE UNDER 
Phase's COMMERCIAL GENERAL LIABILITY POLICY. 

1.16 Consequential Damages. 

EXCEPT AS EXPRESSLY PROVIDED IN THIS AGREEMENT, NEITHER PARTY SHALL BE LIABLE TO THE OTHER FOR LOSS 

OF PROFITS OR REVENUE,  LOSS OF USE OR OPPORTUNITY, LOSS OF GOOD WILL, COST OF SUBSTITUTE FACILITIES, 

GOODS, OR SERVICES, COST OF CAPITAL, OR FOR ANY SPECIAL, CONSEQUENTIAL, INDIRECT, PUNITIVE, OR 

EXEMPLARY DAMAGES. 

1.17 Regulatory Reporting Requirements 

Client recognizes that hazardous substances or contaminates may be discovered at the subject property in the course of provision of the Services by 

Phase under conditions that may be reportable to Federal or State environmental regulatory agencies. The “duty to report” is ultimately 

the responsibility of the landowner unless the condition represents an acute threat to human health or the environment.  Phase will notify the Client 

of any such reportable condition.  The Client will notify the Landowner, or under mutual agreement, authorize Phase to perform such 

notification to the landowner.  

Section 2 – MISCELLANEOUS PROVISIONS 

2.1 Notices:  

All notices under this Agreement shall be in writing.  It shall be sufficient in all respects if the Notice is delivered by hand, sent by any electronic 

means, including email or facsimile transmission, with confirmation (“Transmission”) during normal business hours, or sent by registered mail, 

postage prepaid, addressed to the Parties shown on the Engagement Letter or to such other address as either Party shall designate by written notice to 

the other Party. Any notice so given shall be deemed to have been given and to have been received on the day of delivery, if so delivered, on the third 

Business Day (excluding each day during which there exists any interruption of postal services due to strike, lockout or other cause) following the 

mailing thereof, if so mailed, and on the day that notice was sent by Transmission, provided such day is a Business Day (a Business Day being any 

day of the week save and except for Saturday and Sunday) and if not, on the first Business Day thereafter. 

2.2 Entire Agreement, Modifications, Headings, Severability: 

The Parties acknowledge that this Agreement and the Engagement Letter constitutes the entire agreement between them and supersedes all prior 

representations, warranties, agreements, and understandings, oral or written, between the Parties with respect to its subject matter.  Unless stated 

otherwise in this Agreement, this Agreement may not be modified except in writing signed by both Parties.  The headings to this Agreement are for 

convenience and reference purposes only and shall not constitute a part of the Agreement.  If any element of this Agreement is later held to violate 

the law or a regulation, it shall be deemed void, and all remaining provisions shall continue in force. 

2.3 Effect:  

This Agreement shall be binding upon and inure to the benefit of the Parties hereto and their respective successors and assigns provided that it may 
not be assigned by either Party without the consent of the other, which consent shall not be unreasonably withheld. 

2.4 Survival:  

All representations and obligations (including without limitation the mutual obligations of indemnification) shall survive the termination of this 
Agreement and expire five (5) years from the date of completion of Services. 

2.5 Waiver of Rights:  

Any waiver of, or consent to depart from, the requirements of any provision of this Agreement shall be effective only if made in writing and signed 

by the Party granting such waiver or consent, and is valid only in the specific instance and for the specific purpose for which it has been granted.  No 

failure on the part of any Party to exercise, and no delay in exercising, any right under this Agreement shall operate as a waiver of such right.  No 

single or partial exercise of any such right shall preclude any other or further exercise of such right or the exercise of any other right. 

2.6 Applicable Law:   

This Agreement shall be governed by, and interpreted and enforced in accordance with, the laws in the State of Texas and the laws of The United 
States of America, as applicable.   

2.7 Dispute Resolution: 

Excepting Section 1.11 for the purpose of this Agreement, any disagreement arising between the Parties to this Agreement with reference to the 

interpretation of this Agreement or any matter arising hereunder and upon which the Parties cannot agree shall be referred to mediation.  Reference to 

mediation shall be to a single mediator and in accordance with the laws of mediation in the State of Texas.  The costs of the mediator shall be shared 

equally by the Parties on an interim basis as may be necessary provided however that the mediator shall have the discretion to award costs of the 

proceeding, including costs of the mediator. The venue for such mediation is agreed to be Harris County, Texas 

2.8 Contract Documents:   

The Contract Documents consist of the documents listed.  If there is a conflict with the Contract Documents, the conflicting terms will be governed in 
the order of priority set forth as follows: 1. Agreement 2. Engagement Letter  
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